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Dear Ric and Mark: 

I found the article that Mark circulated entitled “Netizens Unite against Big Business over 
DVDs” very interesting. It prompted the following thoughts that I would like to share with 
you. Many of these thoughts occurred to me previously and, undoubtedly, to you as well. 
Putting them down however may hopefully add focus to our internal deliberations. I would 
like to suggest that the four of us and whomever else you deem appropriate speak soonest to 
brainstorm. 

1. The article concludes that we “Big Business” have lost the war to contain DeCSS. I 
think this is correct in as far as CSS is concerned. The interesting point though is that it 
considers - and this seems to be the case for all the hacker activists that commented - 
that our objective is to quash DeCSS. In my view, our objective should be much 
broader, and our efforts to limit DeCSS, while important, should be only a means to 
our real objective of strengthening copyright on the Internet. To achieve this objective 
we should use DeCSS as a case study: (1) to alter (strengthen) our negotiating position 
vis a vis hardware manufacturers on ongoing copy protection technology discussions, 
and (2) to demonstrate the gaps and weaknesses in current legislation in a renewed 
attempt to strengthen copyright. It is obviously very important to fight the good fight 
against DeCSS. If we eventually win, then that’s great as copyright will have been 
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practical) in the Dertn r7 , , "! '° Iheir s “PP on I financial and 
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Fawcus Ca I me u V” 1 ' X ' em ' hat “ ,S wi,hin our comrol - Johanssen and 
cus. Call me a Hawk but for years I have heard Jack say "if you cannot control 

w at you own. you don't own anything". I commented to Mark yesterdav after reading 

appear WerGoLaT CnP ^ DV ° CCA P roceedin ^ *at * does not 

Tr u W u ° ‘ h mterested to wage war. The MPA did not choose this forum 

and fight, but there is no escaping the fact that it will influence what we wish to do 

r wlif r C o S H el , SeWhere ' F ° r thiS reaSOn ’ and apart fr0m leaning on Ma ^ushita to fire 
P Cotshal. we may want to consider getting Proskauer Rose (whom I am 

nvn rr d A WUh i mvolved in the case - whether indirectly or directly. Also, do we want 
uvu CCA to be seen as representing the "entertainment industry" on this issue’ We 

may not win the case, but we will have better control over the debate to ensure that the 

issues are focused properly for our real objectives, subsequent legislative efforts and 

negotiations with the hardware folks. 

[ [ , d J fine our ob j ect > ve as suggested, we need to begin building our case now We 
should be cataloguing all the defensive (and offensive) steps the' hacker activists are 
taking, e.g. The Great International DVD Source Code Distribution Contest" I 
suspect their actions will demonstrate the weaknesses in Internet governance and a lack 
of concern for the rule of law that we can turn to our political advantage. This 
m ormation could be invaluable later when we seek strengthened legislation. 'Let's get 
our lobbyists focused on how we can use these developments to our advantage. 

Matsushita has concluded that it cannot claim copyright infringement in the hack and 
consequently premises its case on a loss of trade secrets. Understanding that Matsushita 

. . i « | - ' — ^ ^ f*i c h t , are we satisfied with this 

onclLsion. Have we had one of our lawyers look at if? In the UK. the originality 

threshold for copyright infringement is quite low. An appropriate analysis under UK 

aw might strengthen our hand both in our public court actions and privately with 
Matsushita. 


5. do not claim to be technically gifted in Internet ways, but the whole discussion seems 
to have taken on a LINUX focus. Didn't Fawcus uplink the DeCSS in a Microsoft 
utility. Was this act necessary for LINUX development’ It is the LINUX Community 
that is taking the lead against us. Strategically, we should attempt to separate them out 

i\vnv qUatl0n ' F ° r example ' wh >’ don-t we state publicly that we are not addressing 
UNUX issues and that we do not believe the hack was LINUX inspired? 

6. The raid in Norway may help us refocus the discussion in the TRO hearing. I think we 
s ould consider going on the PR offensive to explain our case. Our "no comment" PR 

approach to date is leaving the field to the hacker activists, and in my view is 
contributing to their present momentum in the press. 
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I continue to believe that the MPA should not hide behind the prosecutors It :« „„ • K 
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the dynamic of this debate. F ’ e so desire - act to alter 



Mp AA 012951 



